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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MORGAN LAU,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45504
ELMORE COUNTY NO. CR 2016-816

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Morgan Lau pled guilty to sexual abuse of a child and the district court sentenced her to
prison for ten years, with three years fixed. Ms. Lau does not challenge the length of her
sentence; rather, she contends that the district court abused its discretion by declining to grant
probation or to even consider retaining jurisdiction.
Statement of the Facts and Course of Proceedings
In April of 2016, Mountain Home police received a report that Ms. Lau and her husband,
Michael Lau, had sexually abused their twelve-year-old neighbor, I.B., while the girl was visiting
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their home. (PSI, pp.2-3.)1 According to the police investigation, I.B. was sitting on the couch
with Mr. and Ms. Lau, watching T.V. and playing video games. Ms. Lau touched I.B.’s breasts,
over her shirt, while she also touched her husband’s penis and made a sexual comment to him.
(PSI, p.3; R., p.24.) Ms. Lau then had I.B. give her a body massage while Ms. Lau was naked.
(PSI, p.3; R., p.24.) No other instances of sexual contact or inappropriate remarks were reported.
(PSI, p.3.) However, when they interviewed Ms. Lau at her home, the police observed marijuana
and a pipe. (R., pp.23-24.)
The State charged Ms. Lau with sexual abuse of a child, misdemeanor possession of a
controlled substance, and possession of paraphernalia. (R., pp.25, 43.) Pursuant to an agreement
with the State, Ms. Lau pled guilty to sexual abuse of a minor; in exchange, the State dismissed
the misdemeanor counts. (R., p.80; Vol.1 Tr., p.5, Ls.17-21.)2 The district court ordered a
psychosexual evaluation (PSE), which was conducted by Dr. Chad Sombke, Ph.D. (R., p.97;
Aug.R., pp.1-12.) Dr. Sombke assessed Ms. Lau to pose only a moderate risk of engaging in
future unlawful sexual behavior, and that she was amenable to sex offender treatment.
(Aug.R., p.11.)
At sentencing, the State recommended that the court impose a sentence of ten years, with
three years fixed, but that the court retain jurisdiction.

(Vol.2, Tr., p.29, Ls.6-9.)

The

presentence investigator likewise recommended retained jurisdiction for Ms. Lau. (PSI, p.16.)
Ms. Lau concurred in the State’s recommendation regarding the underlying sentence, but she
asked the court to suspend it and place her on ten years’ supervised probation. (Vol.2, p.39,
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Citations to the Presentence Investigation Report and attached materials will use the
designation “PSI” and will include the page numbers associated with the 113-page electronic file
containing those documents.
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Ls.11-16.) Ms. Lau also personally addressed the court, and I.B.’s parents, telling them she was
sorry and acknowledging her need and willingness to get professional help. (Vol.2, Tr., p.30,
L.22 – p.31, L.15.)
Despite the parties’ joint recommendation against a straight prison sentence, the district
court imposed a ten-year term, with three years fixed, without probation, and without even
considering retaining jurisdiction. (Vol2, Tr., p.34, Ls.18-35; R., p.110.) Ms. Lau filed a Notice
of Appeal that is timely from the judgment of conviction. (R., p.114.)

ISSUE
Did the district court abuse its discretion when it declined to place Ms. Lau on probation or to
even consider retaining jurisdiction?
ARGUMENT
The District Court Abused Its Discretion When It Declined To Place Ms. Lau On Probation Or
To Even Consider Retaining Jurisdiction

A.

Introduction
The district court’s refusal to place Ms. Lau on probation or to even consider retaining

jurisdiction was unreasonable given the circumstances of this case, and represents and abuse of
the district court’s sentencing discretion.

B.

Standard Of Review
A trial court’s decision regarding whether to grant probation or send the defendant to

prison is a matter within its discretion. State v. Reber, 138 Idaho 275, 279 (Ct. App. 2002).
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There are two volumes of transcript, which are designated as “Vol.1 Tr.” and “Vol.2 Tr.”. The
transcript of the May 17, 2016 plea hearing is contained in Volume 1; the transcript of the
September 8, 2016 sentencing hearing is contained within Volume 2.
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When a trial court’s discretionary decision is reviewed on appeal, the appellate court conducts a
multi-tiered inquiry to determine whether the trial court has abused its discretion. Id., at 279;
State v. Hedger, 115 Idaho 598, 600 (1989). The sequence of the inquiry is: (1) whether the
sentencing court rightly perceived the issue as one of discretion; (2) whether the court acted
within the outer boundaries of such discretion and consistently with any legal standards
applicable to specific choices; and (3) whether the court reached its decision by an exercise of
reason. Hedger, at 601. In determining whether to place a defendant on probation or to
instead send him to prison, Idaho Code § 19-2521 requires that the district court not impose a
prison sentence “unless, having regard to the nature and circumstances of the crime and the
history, character and condition of the defendant, [the court] is of the opinion that
imprisonment is appropriate for protection of the public…” I.C. § 19-2521 (emphasis added).
The district court also has the discretion to retain jurisdiction. See I.C. § 19–2601(4).
The primary purpose of retaining jurisdiction is to afford the trial court additional time for
evaluation of the defendant’s rehabilitation potential and suitability for probation. State v. Jones,
141 Idaho 673, 677 (Ct. App. 2005). The sentencing court’s refusal to retain jurisdiction may
represent an abuse of discretion if the court lacks sufficient information upon which to conclude
that the defendant is not a suitable candidate for probation. Id., at 677.
C.

The District Court Abused Its Discretion By Refusing To Grant Probation Or Even
Consider Retained Jurisdiction
The district court’s decision to impose a prison sentence, without even considering

retained jurisdiction and a rider, represents an abuse of discretion light of the factors that favor
probation. The instant offense represents her first criminal charge; Ms. Lau has no criminal
record or history of any other prior delinquency, which is a factor that must be given weight in
favor probation, see I.C. § 19-2521(2)(g).
4

Ms. Lau was twenty-four years old years old at the time of her sentencing. (PSI, p.21.)
She was young at the time she offended; as noted by both her mother and Dr. Sombke, she is
immature even for her age. (Aug.R, pp.4, 6; PSI, pp.6, 11.) While she may be impulsive, she
has no history of violence. (Aug.R., pp.6, 10.) In his PSE report, Dr. Sombke found “no
evidence that Ms. Lau suffers from any kind of paraphilia and there is no evidence of her ever
engaging in any kind sexually abusive behavior in the past.” (Aug.R., p.5.) However, because
of her recent offense, her mental health issues, and her prior abuse, Dr. Sombke recommended
that Ms. Lau undergo sex offender treatment. (Aug.R., p.11.)
The GAIN assessment recommended treatment for Ms. Lau’s substance abuse issues, and
that she continue with the psychiatric counseling and treatment.

(PSI, p.14.)

The GAIN

evaluator found Mr. Lau could benefit from attending community recovery programs. (PSI,
p.14.)
Notwithstanding these facts that favored granting probation or retained jurisdiction in this
case, the district court declined to do so, explaining that imposing anything less than
incarceration would depreciate the serious of the offense. (Vol.2, p.34, Ls.16-18.) However,
retained jurisdiction is a sentence that requires a period incarceration, and it is one that will
afford Ms. Lau an opportunity to participate in treatment and programming. I.C. § 19–2601(4).
Moreover, by retaining jurisdiction the district court would have more information from which to
assess Ms. Lau’s rehabilitative potential, and her suitability for probation.
The district court’s decision to send Ms. Lau to prison for a minimum of three years,
without even the possibility of probation after a period of retained jurisdiction, was unreasonably
harsh under the circumstances, and represents an abuse of the district court’s sentencing
discretion. The decision should be vacated.
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CONCLUSION
Ms. Lau respectfully requests that this Court vacate her sentence and remand her case to
the district court with instructions that the court either place her on probation or else order
retained jurisdiction.
DATED this 27th day of August, 2018.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27th day of August, 2018, I served a true and correct
copy of the foregoing APPELLANT’S BRIEF, electronically as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
Delivered via e-mail to: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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